
LEGAL UPDATE 2019
MSHRM’S 40TH ANNUAL MEETING

MODERATOR: RICHARD JOPPICH, Esq.
Kitch Attorneys & Counselors

PANELISTS: JOSÉ T. BROWN, Esq.
Cline, Cline & Griffin

CAROLE EMPEY, Esq.
Foley, Baron, Metzger & Juip, PLLC

JEAN SIELER, Esq.
Robison, Cuphey, O’Connell Law

Conflict of Interest Disclosure
Richard Joppich, Carole Empey, Jean Sieler and 
José Brown do not have any real or apparent 
conflict(s) of interests or vested interest(s) that 
may have a direct bearing on the subject matter 
of the continuing education activity.

2

UPDATE ON 
NURSING RATIO REQUIREMENT BILL

Michigan SB 159
Key Provisions
Status in Committee
Impact on Risk
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PROVISIONS:
A hospital shall provide sufficient and qualified 
registered professional nursing staff at all times 
to ensure patient safety and implement a 
staffing plan to achieve this within 3 years of 
effective date of Act and 4 years for rural 
hospitals.  Plan to be developed for each unit by 
a committee including at least 50% of members 
as active practicing nurses in the unit with no 
retaliation against a nurse for participation.
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Ratios mandated minimums:

NURSE-TO-PATIENT RATIOS FOR EACH OF THE 
CORRESPONDING UNITS:

(A) INTENSIVE/CRITICAL CARE: 1 TO 1.

(B) OPERATING ROOM: 1 TO 1, IF NOT LESS 
THAN 1 ADDITIONAL INDIVIDUAL SERVES 
AS A SCRUB ASSISTANT IN THE UNIT.
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(C) LABOR AND DELIVERY:
(i) DURING SECOND AND THIRD STAGES 

OF LABOR: 1 TO 1.
(ii) DURING FIRST STAGE OF LABOR: 1 TO 2.
(iii) INTERMEDIATE CARE NEWBORN 

NURSERY: 1 TO 3.
(iv) NONCRITICAL ANTEPARTUM PATIENTS: 

1 TO 4.
(v) POSTPARTUM MOTHER BABY COUPLET: 

1 TO 3.
(vi) POSTPARTUM MOTHER OR WELL-BABY 

CARE: 1 TO 6.
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(D) POSTANESTHESIA CARE UNIT: 1 TO 2.

(E) EMERGENCY DEPARTMENT:
(i) NONTRAUMA OR NONCRITICAL 

CARE: 1 TO 3.
(ii) TRAUMA OR CRITICAL CARE: 1 TO 1.
(iii) PLUS 1 R.N. FOR TRIAGE.

(F) STEPDOWN: 1 TO 3.

(G) TELEMETRY: 1 TO 3.
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(H) MEDICAL/SURGICAL: 1 TO 4.

(I) PEDIATRICS: 1 TO 4.

(J) BEHAVIORAL HEALTH: 1 TO 4.

(K) REHABILITATION CARE: 1 TO 5.

Any unit not listed must comply with ratio for listed 
unit with similar patient needs.  This ratio must be 
met at all times regardless of breaks, meals, and 
other expected absences of a nurse form the unit.
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Where it all began…Covenant Medical 
Center v. State Farm, May 25, 2017

• Before this decision, heath care providers 
could pursue recovery directly against No-
Fault Act insurers to recover unpaid medical 
charges.

• The Supreme Court in Covenant, held that 
under the No-Fault Act, health care providers 
had no direct cause of action against the 
insurers for unpaid no-fault benefits.
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Now, only the injured person can bring a 
direct action against a No-Fault insurer so…
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ASSIGNMENTS FROM THE INJURED 
PATIENT

• Except for benefits payable in 
the future which would be void per the act. 
• MCL 500.3143 “An agreement for assignment of 

a right to benefits payable in the future is void.”
• Procure assignments after the medical services 

are provided.
• Administrative nightmare – admission vs. 

discharge paperwork

•What should it say?
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LANGUAGE OF ASSIGMENTS 

• State the parties’ intent to assign 
the right to recover benefits -
medical charges which are owed 
to the patient under the No-Fault 
Act, including penalty interest 
and attorney fees.  

• Contract=Legal Review
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But what about anti-assignment 
clauses in the policies…
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Shah v. Fremont Insurance Co.
- Post-Loss Assignments are OK
• On October 24, 2018, the Michigan 
Court of Appeals issued a published decision in Shah 
v. State Farm, which refused to enforce an anti-
assignment provision in the auto policy where the 
assignment was entered post-loss.
• The anti-assignment clause is only intended to 

prevent an insurer from being exposed to an 
unanticipated risk, and public policy precludes 
application for post-loss benefit claim assignment.

• POST-LOSS ASSIGMENTS SHOULD BE 
ENFORCEABLE 
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WHAT IF THE PATIENT OR HIS 
COUNSEL REFUSES TO SIGN?
• No fees owed to patient’s attorney per Miller v. Citizens 

Insurance Co.: The patient may have an attorney fee 
agreement to pursue a claim, but that does not bind the 
medical provider (DMC recovers 100%)

• The patient owes the total amount due regardless of his 
attorney contract or settlement terms.

• Do you warn patients who refuse to sign an assignment: 
“We have no obligation to reduce the balance owed by 
you - by any patient attorney fee claim or settlement- in 
the event that assignment to us to pursue recovery 
directly against your insurer is refused.”

• Do you raise the attorney’s ethical conflict of interest –
why should the patient’s lawyer be paid 1/3 when the 
hospital lawyer will recover the funds with no charge to the 
patient, and the patient will remain liable for the 1/3 
charged by his attorney. 15
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Covenant Applies Retroactively
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ONE-YEAR-BACK RULE LIMITATION UNDER
MCL 500.3145(1)

• Rights to recovery can only be assigned 
which are available on the date the assignment
is executed. The assignee stands in the shoes of 
the assignor.  Therefore, the health care 
provider can only pursue benefits available 
under the act, which has a one-year look back.  
Thus, the healthcare provider could only 
recover benefits due for services incurred no 
more than one year before the assignment was 
executed and suit brought against the insurer.
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Practical Side Of The Opiate Epidemic 
and 

How To Use MAPS As A Tool Rather 
Than A Screening Device.
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USING MAPS AS A TOOL RATHER 
THAN AS A SCREENING DEVICE

• MAPS can be utilized for the start of opiate 
therapy for chronic pain or dose escalation within 
4 weeks.

• MAPS can be utilized to avoid concurrent 
benzodiazepine in opiate prescribing 

• MAPS can be utilized for purposes of geographic 
demographics (does your patient travel over 50 
miles for their opiate prescription?).
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WHAT YOU SHOULD DO WHEN CONFRONTED 
BY A SUSPECTED DRUG ABUSER

DO
• Perform a thorough examination appropriate to the condition.

• Document examination results and questions you asked the patient.

• Request picture I.D. or other identification and Social Security number, 
and photocopy these documents for inclusion in the patient’s record.

• Call a previous practitioner, pharmacist, or hospital to confirm the 
patient’s story.

• Confirm a telephone number, if provided by the patient.

• Confirm the current address at each visit.

• Write prescriptions for limited quantities.
Source:  Drug Enforcement Administration (DEA).  Recognizing the Drug Abuser.  December 1999.  Vol. 1, No. 1.  Available at:  
http://www.deadiversion.usdoj.gov/pubs/brochures.  Access in August 2011.  21

DON’T:

• “Take their word for it” when you are suspicious.

• Dispense drugs just to get rid of drug-seeking 
patients.

• Prescribe, dispense, or administer controlled 
substances outside the scope of your professional 
practice or in the absence of a formal 
practitioner-patient relationship.

Source:  Drug Enforcement Administration (DEA).  Recognizing the Drug Abuser.  December 1999.  Vol. 1, No. 1.  
Available at:  http://www.deadiversion.usdoj.gov/pubs/brochures.  Access in August 2011.  22

CRITERIA FOR OPIATE PRESCRIBING
LARA INVESTIGATIONS

1. Understanding pain.
2. Patient evaluation and risk stratification.
3. Development of a treatment plan and goals
4. Informed consent and treatment agreement
5. Initiating an opiate trial.
6. Ongoing monitoring and adapting to treatment plan.
7. Periodic drug testing.
8. Consultation and referral.
9. Discontinuing opiate therapy
10. Medical records.
11. Using MAPS to determine whether opiate abusers are 

utilizing the “Holy Trinity” 
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LAW AND ITS IMPACT ON MEDICINE
Why medical providers hate lawyers?  “defensive medicine” 

too many labs and tests
too little judgment

Medicine has become about managing risk and 
patient safety.  The effective use of opioids is no 
different.
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UPDATE: MI-POST

Physician’s Order for Scope of 
Treatment (POST)
• Law Effective 2/6/18
• Regulators to create uniform POST 

form
• Published & Comment period closed 

in 2019
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UPDATE: MI-POST

•What is a POST?
•How is it different from an 

Advanced Directive?
•When will they be in use?
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UPDATE: MI-POST

• Active physician order for 
patient’s condition

• Verbal orders acceptable for up 
to 10 days

• Portable
• Distributed by hospitals/physician 

offices 27

Update: M.D. v D.O. Saga

• Crego v McLean,  2019 Mich App LEXIS 959  
(April 16, 2019).

• Recent Michigan Court of Appeals decision 
reversed trial court’s ruling that rejected 
plaintiff’s Affidavit of Merit authored by an 
M.D. against a D.O. as insufficient, reasoning 
they practiced in different health professions 
because they were licensed under different 
sections of the Michigan Public Health Code. 28

Update: M.D. v D.O. Saga 

• Under Crego, the court of appeals 
ruled an M.D. could execute an AOM 
as the only relevant standard of care 
applies to both an M.D. & a  D.O. per 
MCL 600.2169 (1)(a) and is 
obstetrics-gynecology. 
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Update: M.D. v D.O. Saga

• The only relevant inquiry under MCL 
600. 2169 (1)(b)(i) is whether the 
proffered M.D.  expert, during the 
year immediately preceding the  
malpractice devoted a majority of his 
professional time to the active 
clinical practice of obstetrics-
gynecology. 30



Update: M.D. v D.O. Saga

• Court of Appeals opinion was not 
unanimous

• Persuasive arguments on both 
sides

• Does the saga continue? 
Defendants may yet appeal to 
Michigan Supreme Court 31

Questions?

Thank you!
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